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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

A EREHR Bl GET IS :
Revision application to Government of India :
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0 A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c)  In case of goods exported.outside India export fo Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It shouid also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount '
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more O

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.




(3)

(4)

(6)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central ExciseiAppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the placs where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

Wwaﬁﬁww?oawmﬁma%aa@—ﬁﬁawﬁaﬁﬁmwwmm
wwﬂuﬁﬁﬁ@m@mﬁ%w&%ﬁﬁmﬁaﬁwﬁwaemﬁﬁzﬁrwsﬁs
fewe g =y | :

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

- of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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CTIER 1Y g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Secion 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”




’ F.No.V2(29)38/EA2/Ahd-I/17-18
ORDER-IN-APPEAL

The instant order covers & a Revenue appeal filad by the Assrstant Commissioner
of Central G.S.T., Division-Il, Ahmedabad South as '1uthor|zcd by the Commissioner,
C.G.S.T., Ahmedabad South against Older-in or:cma! Mo. 0.1.0. No. 23to24lCX-
IIAhdeJCIKPI?.O17 dated 20/06/2617 (hereinafter referred to as ‘the impugned order’)
passed by the Joint Commissioner, Central Excise, AhmedabadQI (hereinafter referred

to as ‘the adjudicating authority).

2. Briefly stated the facts of the case are that M/s Jainik Industries, Plot No.605/A,
Phase-IV, G.1.D.C., Vatva, Ahmedabad (hereinafter referred to as ‘M/s Jainik’)) was
holding Ceniral Excise registration No.AACFJ2151MXMO001 for manufacture of
excisable goods falling under Chapter 29 of the first schedule to the Central Excise
Tariff Act, 1985 (hereinafter referred to as CETA, 1985). During the course of internal
audit conducted by the officers of Audit wing of Central Excise, Ahmedabad-| for the
period March-2012 to Februaruy-2014, it was naticed that the appellant had not
discharged Central Excise duty on the by-product ‘Spent Sulphuric Acid’ classifiable
under tariff heading No.2807 ‘of CETA, 1985, cleared to M/s Novel Spent Acid
Management. Several periodic show cause notices were issued for various periods,
inter alia demanding duty on ‘Spent Sulphuric Acid’. The appellant had preferred appeal
against Order-in-original No. 18/CX-| Ahmd/JC/MK/2016 dated 21/03/2016 covering the
period of 01/04/2010 to 31/05/2014 that was decided vide Order-in-appeal No.AHM-
EXCUS-001-APP-060-2016-17 dated 25/02/2017 remanding the case back to the
original authority to give specific findings with regard to marketability of Spent Sulphuric
Acid and then decide the demand for duty, interest and penalty accordingly. In the

impugned order, the proceedings initiated vide SCN F.No.V.29/15-75/Jainik/ADC/OA-

/2015 dated 07/05/2015 and SCN F.No.V.29/16-01/SCN-Jainik/2016-17 dated
13/04/2016 have been dropped on the basis of the finding that Spent Sulphuric Acid
cleared by M/s Jainik was not a marketable product and has no commercial value.

3.  The main grounds of appeal in the Revenue appeal are as follows:

» As per Board Circular No. 729/45/2003-CX dated 30/07/2003, Spent Sulphuric .

Acid produced as a by-product in the form of waste / residue during the process of
manufacture of acid slurry / detergent powder is to be considered as a manufactured
product being a separate chemically defined compound or separate chemical
element classifiable under S.H.No. 28.07 of CETA, 1985. In the case of CCE vs Keti
Chemicals — 1999 (113) ELT 689 (Tri-LB), Hon'tle Larger Bench of the Tribunal had
held that in the case of Nirma Chemical Works, the Tribunal had observed that
Spent Sulphuric Acid is produced as a by-product in the form of water / residue
during the process of manufacturing of Nitrobenzene and acid slurry / detergent
powder by sulphonation, which is sold and finds use in the manufacture of fertilizers
and hence the by-product in the form of waste / residue has to suffer duty. Furthe
as per the m,ain objective obtained from the website of M/s Novel Spent Ac
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Management www.novelwaste.com, it was crystal clear that the Spent Sulphuric
Acid obtained from various units, including M/s Jainik was. subsequently sold by M/s -
Novel Spent Acid Management. Therefore, once the by-product is having value in
the form of waste / residue, it has to suffer duty of excise. In the challans issued by
M/s Novel Spent Acid Management, the goods are described as ‘spent Sulphuric
Acid’ and not as ‘Waste'. Further, according ta the earlier OIO No. 23t024/CX-|
Ahmd/JC/KP/2017 dated 20/06/2017 passed by -Joint. Commissioner; Central
Excise, Ahmedabad-l, it is clearly mentioned that the assessee had suppressed the -
material facts from the department as Spent Sulphuric Acid’ was cleared without
maintaining proper accounts of manufacture and clearance in its daily stock account
and it had not furnished the details of such clearance in the monthly returns filed. As
regards the value of Spent Sulphuric Acid, the adjudicating authority could not
determine it and should have taken recourse to Central Excise Valuation Rules,
2000.

4, M/s Jainik filed cross-objections to the grounds adduced in the departmental
@ appeal vide letter dated 04/12/2017 contending that the CBEC Circular was in the
context of M/s Nirma Chemical Works Ltd., Ahmdeabad, in whose case the final product
was detergent powder and the Spent Sulphuric Acid being separately classifiable under
SH No. 28.07 was being used in fertilizers. In its own case the final product was Dye
and Intermediates, where Spent Suiphuric Acid is a Industrial Waste. Similarly, the case
law CCE vs Keti Chemicals — 1999 (113) ELT 689 (Tri-LB) is also distinguishable. As
regards the reliance placed on the material in the website of M/s Novél Spent Acid
Management, Ahmedabad, M/s Jainik had not sold the same but had to bear the
expenditure in due discharge of the burden cast upon by the Gujarat Pollution Control
board, Gandhinagar, as per Enyironment laws. The reliance on the earlier O.L.O in the
departmental appeal is not legally permissible. The grounds of appeal are silent
reigarding the substantive points regarding quality and marketability brought out in the

O impugned order.

5. Personal hearing in the departmental appeal was held on 22/01/2018 attended
by Shri J.T. Vyas, Advocate on behalf of M/s Jainik. The learned Advocate explained
the case and submitted that their product is not marketable. He made additional written
submissions submitting copies of Ledger Accounts for the years 2011-12 to 2014-15 of
Novel Spent Acid Management showing that M/s Jainik was required to make payment
to M/s Novel; copies of Analysis Report of ‘spent Sulphuric Acid for the years 2010-11
to 2016-17 issued by Novel Spent Acid Management and copy of letters issued by
Gujarat Pollution control Board, Gandhinagar evidencing that the Spent Sulphuric Acid

is not a by-product butis an industrial affluent.

refully gone through the facts of the case on records, the grounds of Q
e by M/s Jainik in the

6. | have ca
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cross-objections as well as during personal hearin
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my earlier Order—ln appeal No. AHM-EXCUS-001-APP-060-2016- 17 dated 25/02/2017
remanding the. case back to the original authonty to give specific fi ndmgs with regard to
marketability of Spent Sulphurlc Acid and then decide the demnand for duty, interest and
penalty in accordance with the ratlp of the order 'of Hon'ble Supreme Court in the case
of CCE, Chandigarh-| vs'Markfed Vanaspati & Allied Industries — 2003 (153) ELT 491
(SC) to the effect that “/f is not possible to accept the contention that mere]y because
an item falls in a tariff Entry it must be deemed that there is manufacture. The law still
remains that the burden to prove that there is manufacture and that what is

manufactured is on the revenue.”

7. On examining the findings in the impugned order, | find that from paragraphs
11.2 to 11.8, the adjudicating authority has relied upon the test report and Analysis
reports issued by M/s Novel Spent Acid Management to come to the conclusion that the
Spent Sulphuric Acid in the case of M/s Jainik is beyond the prescription of Marketable /
consumable product and as per the Gujarat Pollution control Board norms, the same
has to be discharged as Waste. In the grounds of appeal of the departmental appeal,
the veracity of the said test reports and analysis reports have not been challenged nor is
there any alternate test report placed on record to refute the findings in the impugned
order. The reliance placed in the grounds of appeal on C.B.E.C. Circular No.
729/45/2003-CX dated 30/07/2003 and the case law in CCE vs Keti Chemicals — 1999
(113) ELT 689 (Tri-LB) is not sufficient to set aside tne said findings. In paragraph 13.1
to 13.8 of the impugned order, the adjudicating authority has vividly established that no
consideration flows from M/s Novel to M/s Jainik but on the contrary, M/s Jainik was
paying M/s Novel for treatment of Spent Sulphuric Acid. The Challans issued by M/s
Novel Spent Acid Management does not evidence any money value of Spent Sulphuric
Acid but show charges recoverable from M/s Jainik. The grounds of appeal in the
instant appeal does not succeed in contradicting the finding of the adjudicating authority
that Spent Sulphuric Acid cleared by M/s Jainik to M/s Novel was for neutralization and
not sold as a finished product and that as there was no sale, Section 4(1)(a)/(b) of CEA,
1944 does not come into picture. The ground in the departmental appeal to the effect
that recourse should have been taken to Central Excise Valuation Rules, 2000 is not
backed by any cogent argument evidencing that there was actual sale of Spent
Sulphuric Acid by M/s Jainik to M/s Novel. On the other hand in paragraph 14, 14.1,
14.2 and 15 of the impugned order, the adjudicating authority has by way of analysis of
a similar transaction between M/s Matangi Industries, Vatva, Ahmedabad and M/s
Novel, clearly brought out by producing scanned copies of sample invoices that Spent
Sulphuric Acid are of two types viz. highly hazardous and less hazardous and the less
hazardous Spent Sulphuric Acid was sold by M/s Matangi to M/s IFFCO as raw material
whereas the highly hazardous Spent Sulphuric Acid was sent to M/s Novel for treatment
as per Gujarat Pollution Control Board norms. The departmental appeal has not
commented on this finding of the adjudlcatmg authority. On the basis of this fmdmg lt IS
seen that the ratio of the Larger Bench decision in CCE vs Keti Chemicals — 1999{(1,13()
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ELT 689 (Tri-LB) is distinguished as the Spent Sulphuric Acid discussed in the case of
Keti Chemicals was sold to be used ih manufacture of Fertilize:'rs and not sent for any
treatment before discharge as waste. Therefore, | find that as there is no dispute
regarding the fact that the Spent Sulphuric Acid in the instant case was sent for
treatment to M/s Novel by M/s Jainik who has incurred cost for the treatment before
discharge of the same as waste, the impugned order holding that the Spent Sulphuric
Acid cleared by M/s Jainik is not a marketable product and had no commercial value is
correct and hence the dropping of proceedings against M/s Jainik is legally sustainable.
The appeal filed by Revenue is rejected.

8. Yowy garT aof fFr w e F RMuerr swiwa alie & frar s §
The appeal filed by Revenue is disposed of in the above terms.
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Date: 2.9/ 0l/2018
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Attegted

W
uperintendent (Appeals-I)

Central Excise, Ahmedabad.

By R.P.A.D.
To

M/s Jainik Industries,
Plot No. 605/A, Phase-lV, G.I1.D.C., Vatva

Ahmedabad.

Copy to:

The Chief Commissioner of C.G.S.T, Ahmedabad.

The Principal Commissioner of C.G.S.T, Ahmedabad South.

The Joint Commissioner, C.G.S.T, Ahmedabad South.

The Deputy Commissioner, Service Tax Division-ll, Ahmedabad South

4.
.57 Guard File.
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